Sugya II: The Stolen Sukkah

1. Introduction

In continuation of the topic of the prior discussion regarding a stolen lulav, the following
short sugya discusses the status of a stolen sukkah. Take an informal poll: Prima facie, is
there any reason to distinguish between a stolen lulav and a stolen sukkah? Why might one
disqualify the former and yet qualify the latter?

2. The Yerushalmi

Next, consider the following sugya from the Yerushalmi:
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Note the various opinions in this sugya. One tannaitic source rules that a stolen sukkah is
acceptable, while the other rules that it is not. R. Yehoshua ben Levi eliminates the debate,
interpreting the former source as referring to a case wherein one stole land, and the latter
source as referring to a case wherein one stole the materials for the sukkah themselves. R.
Yohanan, on the other hand, rules that in both of these cases, the sukkah would be
acceptable; only in a case wherein one made use of another’s already constructed sukkah
without permission would invalidate usage (i.e., be ‘pasul.’)

3. The Bavli
Some points of interest:

1. The baraitah cited in the beginning of the sugya establishes a tannaitic machloket
over the acceptability of a stolen sukkah, paralleling the establishment of such a
machloket in the Yerushalmi (though in the latter Talmud, the debate is between
two separate texts, not two positions cited in one).

2. R. Nahman, in a manner reminiscent of (but for a different function than) R.
Yohanan’s statement in the Yerushalmi, defines the case of the stolen sukkah as one
wherein one takes another’s already constructed sukkah by force. However, if one
stole the materials for the sukkah themselves, this would not render the sukkah
‘pasul.’

3. According to R. Nahman’s understanding, the problematic issue with a stolen
sukkah relates not to the illegality of the theft per se (i.e. Mitzvah haBaah
ba‘aveirah), but rather, it is a derivative of the requirement that one use one’s own



sukkah, and the inability to acquire an already constructed sukkah. It is therefore
appropriate to ask the class to consider how this sugyah relates to the discussion of
Mitzvah haBaah ba’aveirah in the first sugyah.

4. The sugyah contains the intriguing, if puzzling, case of the savtah who comes before
R. Nahman's court. What is the role of this legal narrative in the sugya? I would
suggest that it [a] sources and illustrates R. Nahman's abstracted ruling regarding
theft of materials which are then used to construct a sukkah as kasher, but more
profoundly, [b] shows that ruling to be problematic on ethical grounds. In other
words, the reader of the sugya is meant to hear and empathize with the cries of this
woman, as she bears the cost of R. Nahman's ruling. [For further analysis of this
narrative, see the excerpts from Bikkurei Yosef and Arukh La-Ner below].

This does not imply that the sugya wants to decide against R. Nahman, but rather that it
seeks to remind us of the real people referred to in abstracted legal decisions. Students
should be encouraged to always ask: What is the function of the inclusion of narratives
(including legal narratives) in otherwise legal sugyot? Are they supportive, subversive,
and/or complementary?
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I Rabbi Chaim Yosef David Azulai (Chida), scion of a famed rabbinical family originating from Castille and Morocco,
was born in 5484 (1724 CE) in Jerusalem. The Chida was considered the greatest halachic authority in the Oriental and
Italian Jewish communities. His huge, multifacted literary output included halachic rulings, kabbalah, commentaties on
the Bible and Talmud, bibliography, and travelogues; he was also involved in community affairs.
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